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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


MILITARY PERSONNEL—Officers qualifying for increased pay on 
account of enlisted service—Active enlisted service—Dual status. 
@ Section 201 (a) of the Career Compensation Act of 
1949, as amended by section 1 (1) of Public Law 85-422, 
approved May 20, 1958, provides a special table of basic 
pay rates for “commissioned officers who have been 
credited with over four years’ active service as an en- 
listed member.” In response to a request for an advance 
decision the Comptroller General recently made the fol- 
lowing determinations with regard to that provision of 
law: 

(1) Active duty for training as an enlisted member is 
creditable for purposes of determining whether 
or not commissioned officers have over four years’ 
enlisted service. 

(2) The following types of enlisted service are not 
so creditable: 

(a) active service in a dual status in the Navy 
or Marine Corps (temporary officer—per- 
manent enlisted.) 

(b) active service as an aviation cadet prior 
to 4 August 1942 

(c) active service in a dual status (aviation 
cadet—enlisted prior to 4 August 1942 

In addition, the Comptroller General made the following 
resolutions concerning the legality of inclusion by an 
enlisted member of certain types of military service for 
purposes of computing his basic pay under section 
201 (c) of the Career Compensation Act of 1949. 

(1) Service in a dual status (temporary officer—per- 
manent enlisted) is so creditable. 

(2) Service in a dual status (member of service acad- 
emy—enlisted) is so creditable. 
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MILITARY PERSONNEL—Readjustment Payment to Reservists on 
Involuntary Release—Five Years of Service—Training Duty 


@ The inclusion in the definition of “active duty” in 
10 USC 101(22), which was enacted into positive law 
by the Act of August 10, 1956, of “full time training 
duty” requires the application of such definition to 
service performed by members of reserve components 
of the Armed Forces after such date rather than a more 
restrictive definition in Section 101(B) of the Armed 
Forces Reserve Act of 1952. Therefore, a member of a 
reserve component may have periods of active duty for 
training performed on or after August 10, 1956 credited 
as part of the continuous active duty necessary for 
eligibility for lump-sum readjustment payment pre- 
scribed in Section 265 of the Armed Forces Reserve 
Act of 1952, as added by the Act of July 9, 1956, and, 
since active service means service on active duty (10 
USC 101(24)), he may have such service included for 
use as a multiplier in computation of the amount of 
readjustment pay. 386 Comp. Gen. 129, modified. 

Active duty for training performed on or after Au- 
gust 10, 1956 by a member of a reserve component of the 
Armed Forces may be considered as active duty to deter- 
mine eligibility for, or the amount of, lump-sum read- 
justment pay under the Act of July 9, 1956. However, 
such duty performed prior to August 10, 1956, may 
not be considered as active duty for those purposes be- 
cause the change in the definition of active duty to in- 
clude training duty contained in the Act of August 10, 
1956 does not apply retroactively. Comp. Gen. decision 
B-139855 of 25 September 1959. 


(Continued on page 5) 
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N COMMON EVERYDAY usage the terms 

apprehension, custody, and confinement 
have been used somewhat indiscriminately and 
at times interchangeably. In our daily news- 
papers we seldom read of a felon being placed 
“in confinement.” Usually the report speaks 
of his arrest, which has a connotation of an ap- 
prehension, a taking into custody and a con- 
finement all wrapped into one. It is perhaps 
because of this connotation that Article 95 of 
the Uniform Code of Military Justice has been 
somewhat troublesome and not thoroughly un- 
derstood. Article 95 states: 


Any person subject to this code who resists appre- 
hension or breaks arrest or who escapes from custody 
or confinement shall be punished as a court-martial 
may direct. 


In military law each of the terms apprehension, 
arrest, custody, and confinement has distinct 
technical meaning and it is, therefore, impor- 
tant that each of these terms be distinguished 
and understood when an Article 95 offense has 
been committed. 


T HE MANUAL FOR Courts-Martial, 1951, de- 
fines apprehension as the act of taking a person 
into custody. Custody is defined as the re- 
straint imposed as the result of a lawful appre- 
hension.2. Thus, a lawful apprehension is a 
prerequisite of lawful custody. 

- Custody is a temporary status of restraint 

2 created to satisfy the need for authority by those 
people who are engaged in law enforcement 
functions. The status of custody arises with a 
lawful apprehension and ends when proper au- 
thority is notified and has taken action to alter 
such status to release, confinement, arrest, or 
restriction.2 Since custody is by its nature a 
transient status, it is often necessary, in charg- 
ing violations of Article 95, to determine pre- 
cisely what status the man was in. Resisting 
apprehension, escapes and attempted escapes 
from custody and confinement are all separate 
offenses under Article 95 and are not lesser in- 





*Lieutenant Robert C. Watson, USNR, is presently assigned to the 
Legal Office. Naval Station, Newport. He received his BS degree 
in 1956 and his LLB in 1958 from the Marquette University. He is 
a member of the Wisconsin bar and of the Court of Military Ap- 
peals and is a certified trial and defense counsel. 

1. Para. 18, MCM, U.S., 1951. 

2. Para. 174c, MCM, U.S., 1951. 

3. U.S. v. Carter, 3 CMR 190, CM 350130. 


ARREST AND CONFINEMENT 


By LT ROBERT C. WATSON, USNR* 


cluded offenses. Therefore, a charge of escape 
from custody would not be supported by proof 
of escape from confinement, nor would a charge 
of resisting apprehension be supported by evi- 
dence of escape or attempted escape from 
custody. 

Further, since custody results from a lawful 
apprehension, one must know what constitutes 
a lawful apprehension. The elements of a law- 
ful apprehension are three. The person effect- 
ing the apprehension must have authority to 
apprehend, he must have a reasonable belief 
that an offense has been committed and that the 
individual to be apprehended committed the of- 
fense, and he must clearly notify the individual 
that he is being apprehended.® 


WHo HAS AUTHORITY to apprehend? The 
Manual provides that all officers, petty officers, 
noncommissioned officers, and when in the exe- 
cution of guard or police duties, air police, mili- 
tary police, shore patrol, and such persons as 
are designated by proper authority to perform 
guard or police duties are authorized to appre- 
hend persons subject to the Code.® 

Yet authority is not alone sufficient. The per- 
son apprehending must do so on a reasonable 
belief that an offense has been committed and 
that the individual to be apprehended committed 
ithe offense. In the case of United States v. 
Delgado *, the accused was being returned to his 
duty station from a naval activity where he had 
surrendered after a period of unauthorized ab- 
sence. The accused was taken to the airport to 
catch a plane by a first class petty officer who, 
feeling that the accused might “go over the hill 
again” before his plane took off, told him, “You 
are under apprehension for safekeeping.” A 
short time later the accused walked off. At his 
trial he was charged with escape from custody. 
On review it was held that the accused could 


. not be convicted of an escape from custody be- 


cause there was no lawful apprehension. There 
were possibly grounds to believe that an offense 
might be committed, a further unauthorized ab- 
sence, but this wasn’t enough. There had to 
have been a reasonable belief that an offense 





4. U.S. v. Siefer, 10 CMR 608, ACM S-6036, U.S. v. Hunker, 18 
CMR 703, ACM 9855. 

5. Para. 19A, MCM, U.S., 1951. 

6. Supra. 

7. 12 CMR 651, CGCMS 19866. 
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had been committed in order to have made a law- 
ful apprehension. 

The person to be apprehended must be clearly 
notified that he is being apprehended and taken 
into custody. There are no magic words re- 
quired as long as the individual is clearly told 
that he is being taken into custody and under- 
stands what is intended.? Such phrases as 
“step outside,”® “you are being detained,” ” 
“we are taking you to headquarters,” “ and “I 
am taking you into custody” ** have all been held 
sufficient to advise the individual that he is being 
apprehended. Therefore, it appears that the 
words used are not too important if the individ- 
ual understands, from the words and the sur- 
rounding circumstances, that he is being 
apprehended. 


SINCE CUSTODY AS above described is a 
restraint of free locomotion, words standing 
alone are not sufficient to cause the status of 
custody to arise. Once the individual is advised 
that he is being apprehended one of two things 
must occur before this status arises. The in- 
dividual must either submit to the lawful appre- 
hension, or he must be taken forcibly by phys- 
ically restraining his freedom of locomotion. 

By submission to lawful apprehension is 
meant that the individual realizes he is appre- 
hended and acquiesces himself to the fact that 
his freedom of locomotion is restrained. This 
submission to restraint is evidenced by showing 
that control was exercised over the prisoner in 
his presence by official acts and orders.* For 
example, an order to come along, come outside, 
or sit or stand here, if complied with, would in- 
dicate that the prisoner has submitted to the 
apprehension and that the status of custody has 
arisen. 

In the absence of a peaceful submission to 
apprehension, there must be evidence of a 
physical restraint depriving the individual of 
his freedom of locomotion and thereby causing 
the status of custody. Since whether or not an 
individual’s freedom of locomotion has been re- 
strained is a factual question, some illustrative 
cases will aid in developing this point. 


In THE CASE of United States v. Mercer 
the Air Police were summoned to apprehend 
the accused. When they arrived they told the 





8. U.S. v. Ramirez, 4 CMR 543. 

9. Supra. 
10. U.S. v. Johnson, 7 CMR 699, ACM 5755. 
11. U.S. v. Moore, 9 CMR 363, CM 357178. 
12. U.S. v. Mercer, 11 CMR 812, ACM 6653. 
13. U.S. v. Gosnell, 3 CMR 646, ACM 4351. 
14. U.S. v. Mercer, 11 CMR 812, ACM 6653. 
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accused they were taking him into custody. The 
accused got behind a chair and announced that 
he would not go. The Air Police left the room 
to call for help and while he was gone the ac. 
cused fled. The accused was charged with re. 
sisting apprehension. The defense counsel 
claimed that since the Air Police had told him 
he was being taken into custody the offense was 
escape from custody. On review it was held 
that there had been no submission or physical 
restraint, so the status of custody did not arise 
and the offense was properly charged as resist- 
ing apprehension. While words alone are not 
sufficient to constitute the offense of resisting 
apprehension, in the Mercer case, the accused 
retreated to a position behind a chair. This 
action, with his words, was sufficient to consti- 
tute the offense. 

In the case of United States v. Stone * the Air 
Police told the accused, who was drunk, that 
they were taking him into custody. They took 
him by the arms and took two or three steps 
when the accused began fighting to free him- 
self. The accused was then handcuffed and 
taken in. On review it was held that the ac- 
cused was properly charged with resisting 
apprehension because the physical restraint was 
not sufficient to restrain his freedom of loco- 
motion until he was handcuffed. Consequently 
the status of custody did not arise until he was 
handcuffed and his struggle prior to this con- 
stituted resistance to apprehension. 

In the case of United States v. Moore * the 
accused was told he was being apprehended and 
began to struggle. The Air Police grabbed him 
and dragged him out to their jeep. At the jeep 
the accused stated he was sick. He doubled up, 
pulled a gun, and ran. He was charged with 
escape from custody. The defense counsel ar- 
gued he had resisted apprehension. On review 
it was decided that the evidence was sufficient 
to establish the fact that the accused was forci- 
bly apprehended when he was dragged from the 
bar and the status of custody arose at that time. 
The accused’s subsequent break constituted an 
escape from custody. 

In the case of United States v. Ramirez," the 
Air Police came up to the accused in a bar and 
said, “Come along with us.” The accused asked 
to finish his beer and did so while the two Air 
Police hovered over his table. When he had 
finished, the Air Police took him by the arms 
and took him out. The accused struggled all 
the way to the guardhouse. He was charged 





15. U.S. v. Stone, 13 CMR 906, ACM S-7795. 
16. U.S. v. Moore, 9 CMR 363, CM 357178. 
17. U.S. v. Ramirez, 4 CMR 543, ACM S- 2435. 
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with an attempted escape from custody. The 
defense counsel argued that the accused had 
merely resisted apprehension. On review it was 
decided that the accused’s freedom of locomo- 
tion was nonexistent while the two Air Police 
hovered over him after telling him he was being 
taken into custody and that the status of custody 
arose at that time. The accused’s subsequent 
struggle constituted an attempt to escape 
custody. 

From these cases it becomes evident that it is 
most important to determine the status of the 
individual at the time of the offense. A struggle 
prior to the time that the individual’s freedom 
of locomotion has been restrained must be 
charged as resisting apprehension, while a 
struggle or break after the point where the in- 
dividual’s freedom of locomotion has been re- 
strained must be charged as an escape or 
attempted escape from custody. 


CusTopy IS A temporary status of re- 
straint created to satisfy the need for au- 
thority by those performing police work. The 
status of custody terminates when proper au- 
thority is notified and has taken action to alter 
such status to release, confinement, arrest, or 
restriction.» A few illustrative cases will be 
helpful. 

In the case of United States v. Siefer,’® the 
accused was apprehended at 0245 and delivered 
to the guardhouse for safekeeping. The next 
morning, while on the way to the dispensary 
under guard, the accused escaped. He was 





18. U.S. v. Carter, 3 CMR 190, CM-350130. - 
19. U.S. y. Siefer, 10 CMR, 608, ACM S-6036. 





charged with escape from confinement. On re- 
view, it- was decided that the apprehension of 
the accused caused the status of custody to arise 
and delivery to the guardhouse did not alter this 
status. Proper authority had taken no action 
to alter his status to confinement and therefore 
the proper charge was escape from custody. 
Conversely, in the case of United States v. 
Hunker,® the accused was apprehended and 
taken before the commanding officer, who or- 
dered him confined. The commanding officer 
granted the accused permission to make a tele- 
phone call and pick up his laundry while on the 
way to the guardhouse under guard. The ac- 
cused escaped from his guard and was tried for 
escape from custody. On review, it was de- 
cided that the status of custody terminated 
when the commanding officer acted confining 
the accused. The escape was held to be an 
escape from confinement rather than custody. 


IN CONCLUSION THEN, it should be noted 
that the conduct of the accused in the afore- 
mentioned cases is similar; it involves an avoid- 
ance of restraint. Itis the status of the accused 
at the time of the alleged conduct which dictates 
the charge. It is therefore of the utmost im- 
portance, in charging violations of Article 95, 
UCMJ, that the status of the individual at the 
time of the alleged conduct be accurately deter- 
mined. This determination may be accurately 
made only through a thorough understanding 
of the terms apprehension, custody, and con- 
finement and a thorough investigation of the 
facts surrounding the alleged violations of 
Article 95, UCMJ. 


20. U.S. v. Hunker, 18 CMR 703, ACM 9855. 








COMP GEN DECISIONS 


MILITARY PERSONNEL—Record Correction—Enlisted Personnel— 
Quarters and Subsistence Allowances—Entitlement Without Orders 


(Continued from page 2) 


@ The fact that an enlisted member of the uniformed 
services, whose records have been corrected under 10 
U.S.C. 1552 to place him in an active duty status for a 
period when he was not in the service, could not have 
been issued contemporaneous orders authorizing mone- 
tary allowances in lieu of quarters and subsistence in 
kind for the period does not afford a basis for denial of 
such allowances. Therefore, since the member could not 
have been furnished quarters in kind during the period, 
payment of quarters allowance may be made and while 
he may not be considered in a separate rations status for 
the period when rations in kind could not legally have 
been furnished, the member is entitled to a daily sub- 
sistence allowance at the rate prescribed for enlisted 
members when rations are not furnished. Comp. Gen. 
decision B-140056 of 8 September 1959. 


MILITARY PERSONNEL—Record Correction—Recital of Existing Fac- 
tors v. Correction—Ten-Year Statute of Limitations 


@ The correction of records of a retired military officer 
to show the actual number of years of active and inactive 
service creditable for retired pay purposes in an attempt 
to avoid the application of 10-year statute of limitations 
on claims cognizable by the General Accounting Office 
(31 U.S.C. 71A) so that the officer may be paid increased 
retired pay for a period more than 10 years prior to the 
submission of his claim, is merely an affirmation of the 
facts as they already exist in the officer’s military record 
rather than correction of a factual situation. Therefore, 
such a record correction is not final and conclusive under 
10 U.S.C. 1552 and the officer’s claim for increased 
retired pay for a period more than 10 years prior to the 
submission of the claim is for disallowance. Comp. Gen. 
decision B-137384 of 11 September 1959. 


(Continued on page 8) 
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LEGAL RESIDENCE OF MILITARY PERSONNEL 


By LCDR DALPHINE MacMILLAN, USNR* 


T IS A RECOGNIZED legal hypothesis that 
i every person has but one legal domicile at any 
one time. Generally, for the major number of 
private citizens, this maxim has little practical 
implication so far as they are concerned. Few 
actual tax problems which involve domicile ever 
arise to plague the tranquility of the civilian’s 
home. This is so since the question of “legal 
domicile” has little relevance to day-to-day tax 
problems without that ingredient called the 
Soldiers and Sailors Civil Relief Act of 1940. 
This act, as amended, currently provides: 


For the purpose of taxation in respect of any person, 
or of his property, income or gross income, by any 
State, Territory or possession or political subdivision 
of any of the foregoing or by the District of Columbia, 
such person shall not be deemed to have lost a residence 
or domicile in any State, Territory, possession, or 
political subdivision of any of the foregoing or in the 
District of Columbia solely by reason of being absent 
therefrom in compliance with military or naval orders, 
or to have acquired a residence in or to have become a 
resident in or a resident of, any other State, Territory, 
possession, or political subdivision of any of the fore- 
going or the District of Columbia, while and solely by 
reason of being so absent. For the purposes of taxa- 
tion in respect of the income or gross income, of any 
such person by any State, Territory, possession, or 
political subdivision of any of the foregoing or the 
District of Columbia, of which such person is not a 
resident or in which he is not domiciled, compensation 
for military or naval service shall not be deemed in- 
come for services performed with, or from sources 
within, such State, Territory, possession, political sub- 
division or district, and personal property shall not be 
deemed to be located or present in or to have a situs 
for taxation in such State, Territory, possession, or 
political subdivision or district: Provided that nothing 
contained in this section shall prevent taxation by any 
State, Territory, possession, or political subdivision of 
any of the foregoing, or the District of Columbia in 
respect of personal property used in or arising from a 
trade or business, if it otherwise has jurisdiction. This 
section shall be effective as of September 8, 1939, except 
that it shall not require the crediting or refunding of 
any tax paid prior to October 6, 1942. 





*Lieutenant Commander Dalphine MacMillan, USNR, is presently 
assigned to the Income Tax Branch, Civil Law Division, Office of 
the Judge Advocate General. Lieutenant Commander MacMillan 
received an AB degree from Cornell University in 1939 and an LLB 
degree from the George Washington University in 1960. 
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Since this public law states that a person shall 
not lose his domicile for purposes of taxation by 
reason of being absent from his “home” solely 
in compliance with naval or military orders, 
members of the armed services do not pay 
double taxes. But, just how does he lose or 
acquire a new domicile if he wants to change 
this legal relationship? Past issues of the JAG 
JOURNAL have explored this problem in detail. 
However, since several recent cases have been 
decided since then, a review of the problem in 
light of these decisions may prove profitable. 

Every person acquires a domicile at birth. 
This domicile is that of his parents and as a gen- 
eral rule, one continues to have the same domi- 
cile as his parents until he reaches the age of 
majority. Once he becomes of age, any adult 
person can, by his own actions, acquire a new 
domicile. Such a change simply requires a 
present intent to adopt a new domicile and an ac- 
tual physical presence at the designated place. 
When the intent combines with the presence, a 
new domicile is created and the old one vanishes. 

Of course a serviceman may desire to have 
the place to which he has been assigned become 
his home from that point forward, but such an 
attitude may be difficult to prove especially con- 
sidering the impermanence of military assign- 
ments. Therefore, as a general rule most 
military personnel retain the domicile they had 
upon entering the military service unless they 
have by overt actions manifested that they have 
elected to establish a domicile elsewhere. 

A past state of mind to establish a new domi- 
cile is a factual matter. The courts and the 
local tax authorities, in determining whether a 
person is subject to their jurisdiction, weigh 
the evidence of the facts as presented as to 
this past state of mind and decide who are 
domiciliaries. Several factors may evidence 
one’s domicile: 


(1) Where one dwells. 

(2) Where one exercises the right to vote. 

(3) Where one pays taxes. 

(4) Where one maintains a bank account. 

(5) Where one maintains social, religious, and civic 
affiliations. 

(6) Business interests of permanent nature. 

(7) Re-employment rights. 





1. JAG Journal Feb. 1955, p. 3, JAG Journal Feb. 1957, p. 5. 
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It should be noted, that one’s declaration of his 
intention may be suspect as self-serving when 
it appears to be made solely to avoid taxation. 

Mere presence of a household in a State may 
not be sufficient to support a domicile claim. 
In one of the early cases, Pettaway Vv. Pettaway,? 
a young soldier stationed in San Antonio, Tex., 
rented an apartment and bought furniture; the 
question was had he acquired a domicile in 
Texas for purposes of getting a “divorce.” The 
court stated : 


«“* * * his removal to the State is not voluntary. 
His actual physical presence is likewise not neces- 
sarily voluntary. He comes and remains in pursu- 
ance to orders. This being the case, his coming to 
the State and remaining therein loses much of its 
weight in establishing that it was his intention to 
make Texas his legal residence, that is, his domicile. 
Despite this, however, it is possible for a soldier to 
change his domicile from some other State to Texas.” 


Yet, an opposite result was reached when a 
Court of New Mexico * upheld an amendment to 
one of its internal laws which was intended to 
permit military personnel to acquire residence 
for the purposes of obtaining a divorce by 
reason of being continuously stationed within 
the State for a period of 1 year. A Naval of- 
ficer had been. ordered to Sandia Base and was 
permanently attached there for the requisite 
year although actually absent from the area on 
Temporary Additional Duty for a major por- 
tion of the year. The court said: 


“* * * there are certain conclusions that one can- 
not escape. At the present time, and it is almost 
certain for many years to come, a large number of our 


young men and women, by demand of conscience or by _ 


law, will be required to enter the military service. 
The primary purpose of that service is the preserva- 
tion for our citizens of all of the civil and other rights 
we deem so precious. Such service comprehends for 
its members the temporary loss of many of those 
rights, one of the most cherished of which is freedom 
of movement from place to place and choice of resi- 
dence. Because of change and tradition, divorce, as 
a part of the field of domestic relations has become 
closely tied to the concepts of residence, domicile is 
not alone enough to justify depriving this group in 
Military service of a civil right available to those 
not in service, and one which could be available to 
many of them without detriment or loss of their 
important duties. .... “i 


It should be noted that the subject matter of 
this case concerned a domestic issue and did not 
involve a tax dispute. If the demicile question 
is raised in a domestic relations case, a wholly 


2. 177 SW2d 285 (Tex Cir App) 1943. 
3. 58 NM 597, 274 P2d 127 (1954). 





separate meaning of the term may result. Ina 
Texas case of Wood v. Wood,‘ the court said of 
servicemen residing in the state: 


“While not citizens of Texas in a legal sense, never- 
theless they are an important segment of the residen- 
tial population.” 

“The State of Texas is hardly less concerned with 
the domestic relations of persons required to live in 
this State indefinitely under military orders, often- 
times for a period of years, with the protection and 
support of their children and their property interests, 
and the adjustment of their marital responsibilities 
at stake than it is with the similar problems of those 
who have acquired a domicile here in the orthodox 
sense.” 


Compare the following case with what the 
Texas court said. Sergeant Ellis, a native of 
Arkansas who had married an Arkansas girl 
and who had retained many close ties to the 
home of his parents in Arkansas, including pay- 
ment of taxes and voting rights, contended that 
the purchase of his house in Louisiana gave 
him citizenship in Louisiana. The court, how- 
ever, averred: 5 


as to the purchase of the house, we do not think it 
unusual for commissioned officers or enlisted men of 
the plaintiff’s rank and status, where they are sta- 
tioned at a place for a substantial period of time; to 
purchase houses as “another way of paying rent” 
and we do not think that such purchases necessarily 
indicate a change of domicile. The serviceman makes 
a small down payment on the house, makes monthly 
payments on the balance of the purchase price which 
are usually roughly equivalent to the rent that he 
would otherwise pay, and upon transfer he sells his 
equity. Even if he fails to get back his full equity, 
he is still usually the gainer since had he simply con- 
tinued to live as a tenant, he would have built up no 
equity at all. 

To our mind the plaintiff, in buying the house has 
done no more than what he estimates 10 to 15 percent 
of married noncommissioned officers of his own rank 
are accustomed to doing when similarly situated. .. . 


Normally, the liability of a serviceman for State 
and local income taxes is determined on the 
basis of statelaw. States are sovereign entities 
who prescribe their own laws with respect to 
taxes and make the original determinations as to 
which persons are domiciliaries. The Federal 
Soldiers and Sailors Civil Relief Act however 
overrides the State’s sovereignty to the extent 
that it protects a serviceman from double taxa- 
tion. It does not relieve him from liability for 
taxes to his “home State.” 





4. 320 SW2d 807 (Tex Sup Ct.) 1959. 
5. Ellis v. SE Construction Co., 158 F. Sup. 798 (1958). 
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In Dameron Vv. Brodhead,* Colorado argued 
that this Act was designed solely to prevent 
multiple taxation and that since the plaintiff’s 
home State had not taxed him, that the State 
wherein he was stationed could tax him. The 
court, however, held: “There is no suggestion 
that the State of original residence must have 
imposed property tax. Since the language of 
the section does not establish a condition to its 
application, we would not be justified in doing 
so.” 


D omIcILE—WHAT IS IT? The courts have 
split on this subject. It would appear that a 
military person may shed the old and don the 
mantle of a new domicile by being present in a 
State and having a present intention for that 
State to be his domicile from that date forward. 
It is the proof of the intent that causes trouble. 

For purposes of divorce a few States have 
held that residence, as distinguished from domi- 
cile, is sufficient to grant the State jurisdiction 
so that the serviceman’s domestic plight may be 
alleviated. Proof is not here so difficult. 

On the other hand, change of domicile, for 
purposes of gaining a tax advantage and for cer- 
tain other purposes is a different matter. 


6. 345 U.S. 322 (1944). 








COMP GEN DECISIONS (Continued from page 5) 
MILITARY PERSONNEL—Retired Pay—Inactive Time on Retired 
List—Retired Pay Increase 


@ An Army enlisted member who, due to being carried 
on the Temporary Disability Retired List Longer than 
the 5-year period prescribed in 10 USC 1210(H), had 
his military records corrected to show that his Tempo- 
rary Disability Retired List status expired at the end of 
5 years, that he subsequently reenlisted effective the next 
day, and the day following was again placed on a Tem- 
porary Disability Retired List may have the second Tem- 
porary Disability Retired List period regarded as having 
resulted from the reenlistment rather than as a continu- 
ation of the preceding 5-year Temporary Disability 
period, there being a period of one day when the member 
was not on the Temporary Disability List. The in- 
clusion of the 5-year period of inactive service in com- 
putation of the amount of disability retired pay upon 
permanent retirement will not result in an increase in 
disability retired pay so as to come within the prohibition 
in Section 202(B) of the Career Compensation Act of 
1949, 37 USC 233 (A) and (B). Comp. Gen. decision 
B-140388 of 23 September 1959. 
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MILITARY PERSONNEL—Retired Pay—tinactive Retired List Service— 
Warrant Officer Recalled to Active Duty 


@ An Army member who, after retirement as warrant 
officer with over 25 years’ service on February 28, 1945, 
was recalled to active duty on November 11, 1946, and 
released in rank of captain on June 30, 1949, is entitled 
to have inactive time on the retired list credited for 
longevity pay purposes while on active duty. However, 
the laws under which active duty pay is computed are 
distinct and separate from those under which retired pay 
is computed and pursuant to the laws under which the 
member is entitled to receive retired pay (Section 4A of 
the Act of June 4, 1926, as amended, 10 USC 594, for 
the period prior to October 1, 1949, and the effective date 
of the Career Compensation Act of 1949, and Section 511 
of the 1949 Act for the subsequent period) there is no 
authority for the inclusion of inactive retired list service 
in computation of retired pay. Comp. Gen. decision 
B-139530 of 11 September 1959. 


MILITARY PERSONNEL—Transportation—Dislocation Allowance— 
Temporary Transfers for Humanitarian and Hardship Reasons— 
Subsequent Change of Station 


@ The transportation and dislocation allowance rights 
of Navy enlisted members who, after issuance of tem- 
porary duty orders transferring the members for 
humanitarian or hardship reasons to a new station, are 
subsequently assigned to permanent duty at the same 
location as the temporary duty point or at another 
station are for determination on the basis of the per- 
manent duty orders so that the member’s entitlement to 
transportation of dependents and household effects at 
Government expense is from the place where the de- 
pendents and household effects are located, upon receipt 
of the orders not to exceed the cost from the old to the 
new station, or, if the old permanent station is outside 
the United States, from the appropriate port of de- 
barkation in the United States to the new station. Comp. 
Gen. decision B-139724 of 14 September 1959. 


MILITARY PERSONNEL—Retired Pay—Annuity Elections for De- 
pendents—Enlisted Members Having More Than 18 Years of 
Service—Philippine Scouts—Parole Periods 


@ A survivorship annuity option election which was 
made by an enlisted member of the Army, who had 
completed 18 years of service for pay purposes prior 
to the time a redetermination was made under the Miss- 
ing Persons Act, 5 USC App. 1001, that his creditable 
service exceeded 20 years based on a period when as a 
Philippine Scout he had been paroled by the enemy, is 
an invalid election made after the member was no longer 
eligible to make an election under 10 USC 1431 (which 
requires elections to be made prior to completion of 18 
years of service). The service redetermination having 
no effect on the member’s service since during the parole 
time he was entitled to credit as an enlisted member. 
Therefore, the amount of retired pay which was de- 
ducted on basis of the invalid election should be re- 
funded. Comp. Gen. decision B—140248 of 16 September 
1959. f 


(Continued on page 12) 
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TAXES PAID 
BY THE NAVY 


By CDR ARNOLD W. EGGEN, USN* 


ANIEL WEBSTER, SPEAKING of George 
Washington’s first Secretary of the Treas- 
ury, Alexander Hamilton, at a New York din- 
ner * in 1831 praised this father of the Federal 
Government’s fiscal strength in these words, ‘“‘He 
(Alexander Hamilton) smote the rock of the 
national resources, and abundant streams of 
revenue gushed forth. He touched the dead 
corpse of the Public Credit, and it sprung upon 
its feet.” 

One could wish that it were as easy to raise 
abundant revenues in 1960 as it was in 1831. 
Today’s billion dollar costs of government, how- 
ever, has made the demand for the tax dollar 
so strong that there is hardly a source of reve- 
nue which remains untapped. Even the Fed- 
eral Government itself must pay the tax collec- 
tor. For, unlike the days of tax dollar 
abundance, tax exemptions for the agencies and 
instrumentalities of the sovereign have for the 
most part disappeared. Thus, our modern 
Navy faces many tax problems which were not 
problems for those commands of yesterday. 

The payroll, social security and the old fash- 
ioned income tax are not the only tax concern 
of those in the Navy who are responsible for 
fiscal planning. The Federal manufacturer’s 
excise tax, Federal retailer’s excise tax, trans- 
portation taxes, communication tax and other 
Federal excise taxes must all be considered. In 
addition to these Federal taxes, moreover, one 
cannot overlook the many State taxes which 
must be paid out of the Navy purse. 

The Federal Manufacturers’ Excise Tax.2 This 
tax is imposed on items specified in the statute, 
such as autos, auto parts, tires and tubes, gaso- 
line and oils, cameras, matches, pens, mechani- 
cal pencils, lighters, musical instruments, ra- 
dios, and televisions, refrigerators and air con- 
ditioning equipment, and sporting goods. The 
tax applies when the articles are sold or leased 
by the manufacturer, producer, or importer and 
are paid by him. This is one of the “hidden” 





*Commander Arnold W. Eggen, USN, received his LLB from the 
University of Omaha in 1938. Commander Eggen is presently 
assigned as Head, General Tax Branch, Office of the Judge Advocate 
General. He is a member of the Nebraska bar, the Nebraska Bar 
Association and the American Bar Association. 

1. Speech at Public Dinner at New York, 10 March 1831. 

2. Internal Revenue Code of 1954, Sec. 4061-4226. 


taxes of which we are usually unaware; for 
when we see the article on the shelf, the tax 
is already included on the price tag. 

Of interest to the service is that this tax does 

not apply on articles which are sold for export 
nor on fuel supplies, ships’ stores, sea stores, or 
legitimate equipment on naval vessels and mili- 
tary aircraft of the United States or foreign 
countries. 
Federal Retailers’ Excise Tax.* The incidence 
of this tax attaches when title to the article 
passes from the retailer to the purchaser. This 
is the tax we see applied in our Navy Exchanges 
when we shop for jewelry, cosmetics, and 
luggage. It also applies to furs and fur articles. 
The tax is collected by the Exchange as a re- 
tailer and remitted to the United States 
Treasury. 

Another application of this tax is to certain 
diesel and motor fuels.* There is an additional 
provision that when the vehicle is used upon the 
highways, a higher rate of tax applies. This 
calls for close and detailed record keeping. As 
was indicated with respect to the manufac- 
turers’ excise tax, sales of special motor fuels 
for naval vessels and military aircraft are 
exempt. 

Transportation Tax. This tax is similar to 
the Federal Retailers’ Excise Tax in that it is 
not a hidden tax. It applies to transportation 
between points in the United States. Certain 
commutation tickets are exempt * from the tax 
as is transportation purchased on a Government 
Transportation Request. In a different cate- 
gory but also exempt are round-trip furlough 
tickets purchased by servicemen traveling in 
uniform. 

Communications Tax." There is presently an 
exemption granted by the Secretary of the 
Treasury * from the tax imposed on telephone, 
telegraph, cable, radio, or leased wire services 
or facilities furnished directly to the United 
States and paid for by the United States. There 
is a specific statutory exemption ® however, on 
. Internal Revenue Code of 1954, Sec. 4061-4226, 

. Ibid. Sec. 4041. 

. Ibid. Sec. 4261. 

. Ibid. Sec. 4263. 

. Ibid. Sec. 4251 et seq. 


. Internal Revenue Code of 1943, Sec. 307(c) and 12 FR 4139. 
. Internal Revenue Code of 1954, Sec. 4253. 
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toll telephone service from servicemen perform- 
ing service in a combat zone. 

Other Federal Excise Taxes. There is a group 
of items on which a tax is levied which is similar 
to the Manufacturers’ Excise Tax. On these, 
the tax is levied on the manufacturer and paid 
by him on products made for use or consump- 
tion in the United States. These taxes are on 
playing cards,’ alcoholic liquors™ beer,” and 
tobacco.** 

Strange as it may seem, there are Federal 
occupational or licensing tax provisions from 
which our Exchanges, Clubs, and Messes are not 
exempt. If there ever was confusion on this 
point, it was laid to rest in the 1954 Code. The 
Report of the Senate Finance Committee says: 


In order to clear up doubts relative to the appli- 
cability to agencies and instrumentalities of the 
United States such as post exchanges, ships’ stores, 
etc., of the occupation taxes imposed by Chapter 27 
of the 1939 Internal Revenue Code, this section adds 
to the Internal Revenue Code a new section desig- 
nated 3283 which expressly makes such taxes apply 
to such agencies and instrumentalities which are not 
specifically exempted therefrom by statute. 


As a result, our Clubs, Messes, and Exchanges 
are retail dealers in liquor at $54.00 a year; ** 
in beer at $24.00 a year; and have licenses to 
prove it. They pay $10.00 per year on each 
coin operated music and amusement (non- 
gambling type) machine,’* and $20.00 each per 
year on bowling alleys, billiard and pool tables,’ 
if a charge is made for their use or money col- 
lected to pay pin setters. 

There is a Federal Admissions’ Tax ** of $0.01 
for each $0.10 or major fraction thereof; but 
the first $1.00 of any admission price is exempt, 
so a tax of this nature is not frequently en- 
countered at Naval activities. 


ALL OF THE TAXES referred to above 
emanate from one authority—The Federal 
Government—so it can be said this is one set 
of rules and one source of authoritative inter- 
pretations. Another set of rules comes from 
the State tax laws. 

This is the situation in part. All 50 of the 
States have a gasoline tax and alcoholic bev- 





10. Ibid. Sec. 4451. 

11. Ibid. Sec. 5001 et seq. 
12. Ibid. Sec. 5041 et seq. 
13. Thid. Sec. 5701 et seq. 
14. Ibid Sec. 5121(a). 

15. Ibid. Sec. 5121(b). 

16. Ibid. Sec. 4461-4462. 
17. Ibid. Sec. 4471-4473. 
18. Ibid. Sec. 4231-4234. 
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erage tax of some sort; 46 of them have a to- 
bacco tax; and 35 have a sales and use tax. In 
addition to these, there are numerous taxes of 
other kinds which sometimes touch on military 
activities. In the administration of all of these, 
there arises from time to time a question which 
is referred to the Department for resolution. 

Starting with McCulloch v. Maryland,’® the 
Supreme Court has interpreted the United 
States Constitution as immunizing the United 
States, its properties, agencies and instrumen- 
talities from State and local taxation. Since 
then, however, this basic concept has experi- 
enced significant judicial evolution or convolu- 
tion. In Alabama v. King and Boozer,”® the 
court sustained a State sales and use tax hold- 
ing that the legal incidence of the tax was on 
the “cost plus fixed fee” contractor not on the 
United States. Shortly thereafter in the Kern- 
Limerick case,” a contract clause made the 
contractor the agent of the United States in 
making purchases under a Government con- 
tract so that title vested immediately in the 
United States upon purchase. Since the State 
tax on the purchase was held in this case to fall 
upon the interest of the United States, the tax 
was held invalid under the McCulloch rule. 

Most recently in a series of three cases,” the 
Supreme court has permitted a State property 
tax on the possessory interest of one holding 
federally owned property for profit in a com- 
mercial enterprise; any such tax to be sus- 
tained, however, must not be discriminatory 
against the United States, nor can the legal 
incidence fall upon the United States. The 
fact that the United States ultimately bears the 
economic burden of a tax is of no consequence 
in this question of constitutional immunity. 


CoNnGRESS CAN, OF course, waive any im- 
munity of the United States through legislation 
and has done so to a certain extent. The Buck 
Act of 1947,?* permitted sales and use taxes and 
income taxes of State or local governments to 
apply within a Federal area. The United 
States, its instrumentalities, and authorized 
purchasers therefrom were, however, excepted 
from the levy of any such tax. Earlier than 
that, in 1936, the Lea Act **—also known as the 





19. M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). 

20. Alabama v. King and Boozer, 314 U.S. 1 (1941). 

21. Kern-Limerick v. Scurlock, 347 U.S. 110 (1953). 

22. See City of Detroit v. Murray Corporation of America, 355 U.S. 
489. (1958). 

23. 4 USCA 105-110. 

24. 4 USCA 104. 


r 





-~_ - «-. oo oe oe ok oe mel UelCUee le a 


21 to- 
In 
3 of 
tary 
nese, 
hich 
mn. 
’ the 
nited 
nited 
men- 
since 
peri- 
volu- 
’ the 
hold- 
is on 
1 the 
rern- 
. the 
es in 
con- 
1 the 
State 
o fall 
e tax 


2 the 
perty 
Iding 
com- 

sus- 
atory 
legal 

The 
‘s the 
uence 


y im- 
lation 
Buck 
s and 
its to 
ited 
rized 
epted 
than 
as the 





355 U.S. 





Hayden-Cartwright Act—permitted the levy of 
State and local gasoline and motor fuels taxes 
on sales through Exchange Store filling stations 
located on Federal reservations, except where 
the sale was for the exclusive use of the United 
States. 

Non-Appropriated Fund Activities have been 

held to be instrumentalities of the United 
States * and are, of course, entitled to the same 
immunities as such appropriated fund activities 
as commissaries, although their entitlement in 
this regard is not statutory. The Court in the 
Johnson case, supra, said that Post Exchanges 
as now constituted are arms of the Government 
deemed by it to be essential for the performance 
of Government functions.”* As will be observed 
from the citations in the footnote, such status 
is broadly recognized. 
State Sales and Use Taxes. Such taxes are gen- 
erally levied upon the retailer, and the tax at- 
taches on the retail sale of a commodity. Here 
is an example which would not burden the in- 
strumentality, itself, economically since it 
would in fact be passed on to the consumer. 
However, it is one that cannot be levied since 
the taxable incident is the sale by the Exchange 
and this being a Federal function is immune 
from such a levy. 

An argument can be made for those States 
having a compensating use tax that the Govern- 
ment instrumentality should collect such tax 
from individual purchasers. Whether a retail 
sales tax law would permit this or whether the 
United States would tolerate the burden of re- 
porting to and audit by the State, if such col- 
lection were demanded, is very moot, and the 
question has so far been avoided. 

What has been said here may not be true of a 
concessionaire who is under contract for serv- 
ices with a Navy Exchange. The sales and use 
tax would ordinarily apply to him unless his 
contract provided that title to the merchandise 
sold passed to the Exchange and other con- 
tractual provisions supported the position that 
the Exchange, and not the concessionaire, was 
making the sale. 

State Gasoline Tax. This tax, depending on 
State statute, can be levied either against the 
distributor or the retailer. In the first in- 
stance, the tax could, of course, easily be passed 
on to the United States. In the latter case, if 





25. Standard Oil of California v. Johnson, 316 U.S. 481 (1942) 
(Army Post Exchanges). 

26. Edelstein v. South Post Officers’ Club, 118 F. Supp. 40. Nimro 
v. Davis, 204 F. 2d 734 (Civilian Cafeterias). Also Gen. 309 
of 11 October 1956. 


an Exchange Store filling station made the sale, 
there could be no tax except as was stated 
above. Congress waived the immunity of the 
United States in the Hayden-Cartwright Act 
so that sales through such outlets are taxable 
except when the fuel is used in official vehicles. 
Some States grant an exemption from local 
motor fuels’ taxes on fuels used in United 
States-owned vehicles, and others grant the 
exemption only on nonpublic highway use. This 
latter exemption also involves a great deal of 
administrative detail. Generally, the tax is 
paid, but close records of mileage must be kept 
so at the end of the period a refund may be 
claimed for on-station use. 

License Taxes. It can be said generally that 
no instrumentality of the United States is sub- 
ject to any of the licensing requirements of any 
State. This would be true regardless of the 
extent of legislative jurisdiction the United 
States enjoys over the property concerned. 
Licensing Statutes normally entail reports, fees, 
inspections, etc., and as such, would be incon- 
sistent with the sovereignty of the United 
States.?? 


Intoxicating Beverages Tax. In most of the 
States, Clubs and Messes have an exemption 
from applicable liquor taxes. In approximately 
a dozen States, however, the tax is levied, and 
Clubs and Messes have been required to pur- 
chase the liquors in the particular State where 
the activity is located, subject to the tax. The 
dozen States referred to include three where the 
most favorable terms which could be worked 
out resulted in the State applying the tax but 
granting a discount on the military purchases. 
In several others, a handling charge is levied 
which is less than the tax would be. This is an 
area where the local command is not free to 
negotiate with State authorities. DOD Instruc- 
tion 4175.2 of 19 April 1956 reserves to Depart- 
ment of Defense representatives the authority 
to negotiate with monopoly States. 

State beer taxes are generally levied on the 
brewer, wholesaler, or distributor; and the tax 
attaches either upon release from a brewery 
within a State, importation therein with intent 
to distribute, or upon distribution to the retailer 
which for purposes of this discussion would be 
the military activity. This is the type. of tax 
which can usually be passed on to the military 
activity in the form of an increased price. 

Through negotiation with authorities of al- 
most all of the States, there has resulted an 





27. Mayo v. U.S., 319 U.S. 441 (1943). 
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exemption from State taxes on beer sold to mili- 
tary activities. Either the beer is sold tax-free 
or the distributor pays the tax on all beer sold 
and files a claim for refund of taxes on that 
beer sold to military outlets. In this connec- 
tion, it is quite proper for Navy Clubs and 
Messes to purchase beer from a Navy Exchange 
(Navy Exchange Manual, Para. 4144.2). 


Cigarettes, Tobacco Products, and Soft Drinks 
Tax. State taxes on these items, as on beer, 
are imposed on the distributor and may as 
easily be passed on to the military consumer. 
Again, because of negotiations, there is no State 
in which such taxes are presently required. 
Due to the efforts of military representatives 
and of interested civilian friends of the services, 
an exemption has been obtained from those 
States adopting tobacco taxes for the first time; 
and where bills have been introduced in local 
legislatures to repeal such exemptions in other 
States, such measures have failed of adoption. 
Perhaps contributing to such continuing suc- 
cess is the fact that by policy only tax-paid 
cigarettes are sold through vending machines; 
it being considered that identity of authorized 
purchasers cannot be controlled. Equally im- 
portant is prompt handling of any reported 
abuse of the privilege of buying tax-free ciga- 
rettes whether by Reserve personnel on active 
duty or by authorized patrons and their depend- 
ents. Our position in this situation is particu- 
larly vulnerable, and it requires no particular 
proficiency in comprehension to appreciate the 
importance of complying with all established 
rules so as to preserve the privilege for all 
hands, for every year that legislatures meet the 
question is raised in two or three of them. 





COMP GEN DECISIONS 


(Continued from page 8) 


MILITARY PERSONNEL—Retired—Re-Retirement—Inactive Service 
Credits 


@ The re-retirement concept as applied to retired 
members of the uniformed services by the Court of 
Claims (Bailey v. United States, 134 C. Cls. 471, Travis 
v. United States, 137 C. Cls. 148, and Seliga v. United 
States, 137 C. Cls. 710) to permit additional retired pay 
rights based on inactive time on a retired list or in the 
Fleet Reserve under Section 402(D) of the Career 
Compensation Act of 1949, will be followed in similar 
cases involving re-retirements before October 1, 1949 
(the effective date of the Career Compensation Act of 
1949), where the members have elected to qualify for 
retired pay under Section 411 of the 1949 Act. 37 Comp. 
Gen. 31, modified. Comp. Gen. decision B-131700 of 
3 September 1959. 
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MILITARY PERSONNEL—Navy Officers—Voluntary Retirement Under 
Public Law 86—155—Annuity Elections for Dependents—Ch 
and Revocations 





@ The purpose of Section 3 of the Act of August 11, 
1959, Public Law 86-155, concerning the effect of sur- 
vivorship annuity option election changes or revocations 
by officers of the regular Navy or Marine Corps who 
are voluntarily retired under the 1959 Act was not to 
permit elections after retirement but was merely to 
change the 5-year limitation period in 10 USC 1431(C). 
Therefore, Navy officers who are retired pursuant to the 
Act of August 11, 1959, may not after retirement change 
their survivorship annuity option elections. 

A Navy officer who is retired for physical disability, 
although he might otherwise be eligible for voluntary 
retirement under the Act of August 11, 1959, Public 
Law 86-155, may not be regarded as having been volun- 
tarily retired under the 1959 Act to come within the 
purview of Section 3 of the 1959 Act so as to change 
or revoke a survivorship annuity option election with- 
out regard to the time limitations in 10 USC 1431. 
Comp. Gen. decision B—140593 of 25 September 1959. 


MILITARY PERSONNEL—Record Correction—Retirement—Effective 
Date for Retired Pay Purposes 


® The correction of records of an Army enlisted mem- 
ber to show the effective date of placement on the re- 
tired list as January 3, 1958, and continuation in an 
active duty status until such date because of failure to 
timely process the member’s application for retirement 
does not change or abrogate the laws relating to retired 
pay. This is particularly true in the case of the uniform 
retirement date Act of April 23, 1930, 5 USC 47A, 
which requires that retirements take effect on the first 
day of the month following the month in which the 
retirement is effective. Therefore, the member must 
be regarded as being in a nonpay status for the period 
January 4, 1958 to the end of the month, and retired 
pay for that period is required to be refunded. Comp. 
Gen. decision B—139857 of 28 September 1959. 


MILITARY PERSONNEL—Fleet Reservists—Active Duty After Retire- 
ment—tTraining Duty 


@ The provision in Section 208 of the Naval Reserve 
Act of 1938, as amended, which excluded the two months 
of obligated active duty in each 4-year period which 
Navy enlisted members were required to perform after 
transfer to the Fleet Reserve or Marine Corps Reserve 
for the purpose of recomputing retainer and retired pay 
based on active service after retirement or transfer, was 
effective until the repeal of Section 208 by the Act of 
August 10, 1956, so that such active duty performed 
prior to August 10, 1956, is not creditable to increase 
retired pay. However, in view of the definition of active 
duty in 10 USC 101(22), as including “training duty” 
and “annual training duty,” such training duty per- 
formed after August 10, 1956, by enlisted members after 
transfer to the Fleet Reserve or Marine Corps Reserve 
is to be regarded as active duty for increasing retainer 
or retired pay under 10 USC 1402(A). Comp, Gen. 
decision B—139990 of 24 September 1959. 





—- ob oh of a ob oe ne ec. o& a 


t Under 
hanges 


ist 11, 
f sur- 
ations 
Ss who 
not to 
ely to 
31(C). 
to the 
‘hange 


ibility, 
untary 
Public 
volun- 
iin the 
change 
1 with- 
} 14381. 
959. 


Effective 


1 mem- 
the re- 
in an 
lure to 
rement 
retired 
niform 
> 47A, 
he first 
ich the 
r must 
period 
retired 
Comp. 


ir Retire- 


Reserve 
months 
| which 
m after 
Reserve 
red pay 
‘er, was 

Act of 
‘formed 
ncrease 
f active 
x duty” 
ty per- 
rs after 
Reserve 
retainer 
p. Gen. 





THE TAX SHELTER 


Tax Free Interest 


| N THE years preceding World War II taxpayers were 
able to invest in tax-free obligations of the United States, 
which included Federal savings bonds, United States 
Treasury bonds, Liberty bonds, and obligations issued by 
instrumentalities of the United States. Only the interest 
on up to $5,000 principal amount of United States 
Treasury bonds issued prior to 1 March 1941 was wholly 
exempt. Where husband and wife owned such bonds, 
both could claim the exemption. The interest on the 
principal amount over $5,000 was partially tax exempt 
in an amount equal to 3% of that interest, and it still 
is on these old bonds if a taxpayer does not use the tax 
table or claim the standard deduction. In addition to 
bonds, taxpayers could make deposits in Postal Savings 
and realize tax-free interest on the savings. 

This did not particularly affect the Federal income tax 
of the ordinary wage earner, however, since personal 
exemptions were so high ($2,500 for husband and wife 
from 1933 to 1941) that he might not have a tax liability 
even if the interest were taxable. Because of the high 
rate of exemptions, generally low incomes, and very 
low tax rates, it can be said that for all practical purposes 
the interest income of the majority of inhabitants de- 
rived from notes, mortgages, and savings accounts 
escaped taxation. 

The tax-free status of Postal Savings and Treasury 
bonds made them very attractive as incomes rose rapidly 
in the period just preceding the entry of the United 
States into World War II, but this status was to be 
short-lived for most Federal obligations. The Public 
Debt Act of 1941 made interest on United States obli- 
gations issued on and after 1 March 1941 includible in 
gross income. Interest on Postal Savings deposited be- 
fore 1 March 1941 and United States Treasury-bonds 
issued prior to that date retained their wholly or par- 
tially tax-exempt status. No change was made in the 
taxability of bonds issued by a State, Territory, or po- 
litical subdivision thereof, and the interest on them has 
continued to be wholly tax exempt for Federal income 
tax purposes. This includes bonds issued by such State- 
owned bodies as Port Authorities, Industrial Develop- 
ment Boards, Toll Road and Bridge Commissions, Util- 
ity Services Authorities, and other similar bodies created 
for furthering public functions. 

Even though the interest of the United States Treas- 
ury bonds issued on or after 1 March 1941 became tax- 
able, the bonds paid a rate of interest which, after 
deducting the Federal income tax, yielded as much or 
more as municipal bonds for taxpayers in the lowest 
tax-rate brackets. The reverse was true for individuals 
in the higher tax-rate brackets. The income tax burden 
on the small taxpayer did not assume too much impor- 
tance while he remained in the lowest or lower income 
tax rates, but the income taxes on his bonds became a 
matter of real concern as incomes and tax rates 
increased. 


| N ORDER to minimize the ultimate Federal income tax 
load, he began to look around for ways to defer or spread 
the tax burden. Several opportunities were available 
for this; some worked, but some did not. For example, 
a cash basis taxpayer could elect to report the interest 
each year. The redemption value was increased by the 
amount of interest so included and no interest income 
would be realized at maturity. An election once made 
applies to all bonds owned and to those subsequently 
acquired. This method was troublesome, it made the 
increment taxable at the high rates prevalent since the 
early World War II years, and completely defeated any 
hoped for plan of reporting the interest at a time when 
rates came down or income was low. As a consequence, 
the vast majority of Federal bond owners elected to use 
the nfore convenient method of reporting the entire 
increase as income at maturity. 

Or, and this is true today, if the taxpayer has young 
children he can avoid all tax on the bonds by registering 
them in the name of a minor child at the time of purchase. 
By the time the child is ready for college, he can redeem 
them by signing his own name to the request for re- 
demption. Any child who is old enough to understand 
the nature of what he is doing can sign the request. 
The income belongs to the child and, unless he elects to 
treat the annual increment as current income, it will be 
taxable when the bonds are redeemed. Therefore, the 
child should file a return and elect to report the interest 
each year. If the interest increment plus other income 
each year is less than $675, he will have no tax liability. 
Upon redeeming the bonds the entire increase in value 
is received tax free. The family, as a unit, has thus 
derived tax-free benefit since the father, had he held the 
bonds and redeemed them for the child’s education, would 
have been taxed on the interest. 

Some taxpayers hoped to achieve this tax-free result 
by having the bonds issued to two persons, such as the 
taxpayer and his child, as co-owners and have the co- 
owner with little or no income report the increment 
increase annually. This idea did not work, however, as 
each co-owner is taxable in proportion to the amount of 
purchase price contributed by each. 


ParticULARLY HARD hit has been the cash-basis 
taxpayer who held his bonds in anticipation of cashing 
them at some future date, such as after retirement, when 
he might have little or no gross income and the income 
tax consequences on the savings bond interest which 
accrued through the years would be negligible or possibly 
nil. However, a number of events, such as inheritances, 
large retirement income, good fortune in investments, 
and success in the business world may have changed his 
future economic picture considerably—the bond interest 
might be taxed at a very high rate. He could have 
avoided this result by reporting his Federal savings 


JUNE 1960 








bond interest annually throughout the years on the 
accrual basis, but, for reasons of convenience, didn’t. 
So today he is worrying about a possible heavy future tax 
bite on his savings bonds and wondering if he can’t put 
a halt to the accrual and also realize current income from 
the present cash value of those bonds. 

Hecan!! P.L. 86-346 amended the Internal Revenue 
Code to provide a tax-free substitution of bonds having 
a definite increase in value each year (Series E and J 
and Series F issued on and after 1 January 1948) for 
current income bonds of Series H. They may be ex- 
changed in even multiples of $500 at current redemption 
values on a tax-deferred basis. This does not mean that 
the increment on Series E bonds accrued to date of 
exchange will escape tax entirely. It will become tax- 
able when the Series H bonds are redeemed 10 years 
hence, but further bunching of the interest increment 
on the Series E bonds will be avoided. Interest received 
on the Series H bonds is taxable when received, however. 
There is a possibility that the due date of Series H bonds 
received in exchange will be extended, at the holders 
option, as has happened with past issues of both Series 
E and H bonds. If this happens it may be possible for 
many middle-aged savings bond holders to enjoy current 
income derived in part from the untaxed increase in 
value of Series E bonds until they are well into retire- 
ment. 

This plan is not without its dangers, however, and 
there are several points to watch. Remember that once 
you elect to report the interest each year you must 
continue to do so for all bonds owned and those acquired 
later. Suppose, in the year of making a tax-deferred 
switch to Series H bonds, you elect to change to current 
reporting on Series E bonds being purchased by payroll 
deductions. All of the tax-deferred increment in the 
exchanged Series E bonds then becomes fully taxable 
by reason of your election. To prevent this from 


happening, be sure to wait until the next year before 
electing to report the Series E bond interest currently. 

In some cases Series E bonds will yield more until 
the end of their maturity value than can be realized on 
Series H bonds. It will be better to hold these bonds 
until they mature before making the exchange. 

As stated previously, Series E, F, and J bonds may 
be exchanged at current redemption values of $500 or 
more. If the redemption value is in between a $500 
multiple and you elect to take it in cash, the cash 
represents interest taxable. This can be avoided, of 
course, by making up the difference to the next $500. 


I N CONCLUSION, the new exchange offering permits 
an owner of Series E, F, or J savings bonds to enjoy 
current interest income from a tax-deferred increment 
which, for all practicable purposes, has heretofore been 
dead and useless until the bonds were redeemed. The 
deferred increment won’t escape income taxes forever, 
unless you die while the sole owner of the Series H bonds, 
and each such bond issued in exchange will bear a 
legend showing how much of the purchase price thereof 
represents interest on the exchanged bonds which must 
be treated as income, for Federal income tax purposes, 
in the year when the Series H bonds is redeemed. 

Full details are contained in Treasury Department 
Circular No. 1036 of December 31, 1959, and Secretary 
of the Treasury announcement of January 15, 1960, to 
owners of Series E, F, and J savings bonds, both of 
which may be obtained from the Treasury Department, 
Washington, D.C., or any Federal Reserve Bank. Bonds 
may be exchanged at any bank in the United States 
which redeems savings bonds. 


By JALMER O. ROLFSON 
Office of the Judge Advocate General 





JAG BULLETIN BOARD 


MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 April 1960. 


LTJG Pat F. Beadle, USNR, from SNJ (under inst.) 
to Marine Corps Base, Camp Pendleton, Calif. 

CDR David Bolton, USN, from JAGO to COMFAIR- 
JAPAN. 

LCDR Ben N. Cole, USN, from Justice Dept., San 
Francisco to ComTwelve. 

LCDR Nathan Cole, USNR, from JAGO to NAS, 
Jacksonville, Fla. 

CAPT Daniel J. Corcoran, USN, from COMFAIRELM 
to COMAIRPAC. 

LT Stuart M. Cowan, USN, from COMSERVPAC to 
COMTWELVE. 

LT Frederick P. Dacey, Jr., USNR, from JAGO to 
NSC, Oakland, Calif. 


JAG JOURNAL 


THE HUMP LAW 
and the 
CONTINGENCY OPTION ACT 


Legislation is presently pending which, if enacted 
into law, would delete the beneficial provisions of the 
“Hump” Law which now permits an “effective revoca- 
tion” under the Contingency Option Act at any time be- 
fore involuntary retirement under “Hump” becomes 
effective. This new legislation, in changing this 
“Hump” provision, would require that a revocation, to 
be effective, must be or have been made within the same 
period of time as would otherwise have been permitted 
had the officer been retired under the normal involuntary 
retirement laws. Because of the retroactive feature of 
this pending legislative change to “Navy Hump” and of 
the present probability of its enactment, officers should 
be cautious in relying on the present USCOA revocation 
provisions of “Hump.” (See JAG Journal, May 1960, 
p. 12) : 
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LEADERSHIP, MORAL RESPONSIBILITY 
and 
LEGAL ASSISTANCE 


Tue LEGAL ASSISTANCE program of the Navy has 
been in operation since 1943. Firmly established in 
1954 by the Secretary of the Navy Instruction 5801.1, 
it continues to serve the Navy in improving the morale 
of its personnel and in reducing disciplinary problems. 
Through it, members of the Navy and their dependents 
are able to obtain required legal services from Navy 
lawyers and from cooperating volunteer civilian 
lawyers. 

How does Legal Assistance fit in with leadership? 
General Order No. 21 would seem to provide one answer 
to this question, for Legal Assistance falls squarely 
within two parts of the quoted sentence—“personal 
attention” and “moral responsibility.” According to 
this mandate, the personal attention demanded of the 
naval leader by traditional naval leadership must be 
based on “moral responsibility.” What do we mean by 
the word “moral”? In its broadest sense it connotes 
“what is. right” as distinguished from “what is wrong” 
according to the mores of the society in which men live. 
A close search for a definition of these mores reveals 
that the “law” is one rod by which we can measure 
“right and wrong.” Certainly the law sets a minimum 
standard of conduct and if we fall below that standard 
we are “wrong.” 

Law after all is of itself basically “right.” In a civi- 
lized democratic community the law will always reflect 
the minimum morality of that community so that-seldom 
is the law-abiding citizen a morally irresponsible one. 

Thus, at a time when the Navy is revitalizing its con- 
cern for “moral responsibility,” we in the Navy can- 
not afford to overlook the tremendous potential of an 
effective legal assistance program if we are to give full 
significance and meaning to moral responsibility as an 
element of leadership. In considering the value of this 
service we should keep the following in mind: 

(1) A problem, no matter how small, is important 
to the person who has it and distracts his concerted 
attention from his job. If he cannot solve the problem 
he will frequently get further and further involved 
and almost always end up a disciplinary case. 

(2) The Navy expects of its people unquestioned 
obedience, unswerving loyalty, and complete devotion 
to duty. In return it has many responsibilities—one 
of which is the area of day to day living. This en- 
compasses not only curative advice—or advice on 
what to do after trouble has been encountered—but 
preventive advice, or a process of education in how 
to live within the law and avoid difficulties. Ener- 
getic execution of this responsibility commands 
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“The key to successful Naval leadership is personal at- 
tention and supervision based on moral responsibility.” 


respect. Real 
respect. 

Efficiency may be maintained for a period of time 
through strict discipline, high professional demands, 
and a policy of ignoring the human element. This 
results in drivership not leadership. 

(3) Not all problems can be solved. Some are be- 
yond resolution, and the lawyer is after all a lawyer, 
not a magician. He can, however, wage a constant 
battle against ignorance of the law and against panic 
in the face of personal difficulties. 

(4) The success of the operation depends to a great 
extent on the interest, the patience and the under- 
standing of the individual attorney and the support 
given him by his superiors in the way of adequate 
facilities, proper equipment and official recognition. 

Since leadership is the responsibility of every officer, it 
is also a primary responsibility of Command. It is 
here that Legal Assistance has proved itself to be an 
invaluable tool of Command where it has been used 
and properly exploited. If made an integral part of 
the Command setup, less and less people would be try- 
ing to straighten out their difficulties “in their own 
way” and more and more people would be following 
their careers and their leaders with a feeling of dedi- 
cation. 


leadership is impossible without 


Wuen A PROBLEM is solved, of course, the Legal 
Assistance Officer, the Command and the Navy have 
scored a victory and have usually made a man a little 
better equipped to cope with life and devote his full 
energies toward an organization which “looks out for 
him.” Experience has also shown, moreover, that many 
people whose problems are not capable of immediate 
resolution can find a new outlook on life if they are 
allowed to talk, if they have a sympathetic audience, and 
if a few practical suggestions are made. 

The relief and appreciation can be both heard and 
felt. This might well be called leadership in action. 
This is an area then where every single individual in 
the Naval service is vitally concerned, regardless of his 
rank, his religion, his philosophy or his political affilia- 
tion. An individual’s personal problems, be they large 
or small, and their resolution, be it favorable or un- 
favorable, are of immediate concern to him and what is 
of immediate concern to the individual should be of im- 
mediate concern to his command. 


LCDR NATHAN COLE, JR., USNR 
Office of the Judge Advocate General 
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THE UNITED STATES NAVY 


CONCLUSIONS 
FROM THE 
ANNUAL REPORT 
OF 
THE SECRETARY OF THE NAVY 


As the Navy and Marine Corps endeavor to plan for the uncertain years ahead, a difficult problem is faced: 
how to divide resources between the requirements for immediate readiness and future capability. There is 
urgent need for modernization of the operating forces, but overage ships must eventually be replaced. This 
requirement increases in magnitude each year. New ships have been authorized and are being built. Their 
quality is excellent, but their number is insufficient to meet the replacement problem. 

The accumulative aging of the Fleet is felt severely in its carriers. The utmost possible modernization of 
World War II ESSEX-class carriers has considerably extended their useful life, but they cannot be made enough 
younger, or larger, to handle the newer heavy high-speed planes. Their effectiveness as attack carriers cannot 
last much beyond 1966. A steady replacement program for these and other active Fleet ships is imperative. 

Because of missile development and probings into outer space, the future of the airplane demands major 
consideration. Missiles are expensive and short lived. Planes likewise are expensive, and wear out. Yet, not 
in the immediate future—perhaps never—can missiles be seen completely replacing piloted aircraft, particularly 
in limited war. The capability to cope with specific targets and defense situations requires the versatility of 
the airplane combined with discriminating human judgment which electronic-mechanical systems cannot provide. 

Accordingly, aircraft and aircraft carriers continue as a major factor in the planning for and employment of 
naval forces. The attack carrier striking force remains the spearhead of the naval weapon; a powerful retalia- 
tory force whose mobility is the best defense against ballistic missiles. Its versatility, repeatedly demonstrated 
in recent years, is indispensable for limited-war situations. Because of its ability to hunt submarines at sea 
and destroy their bases and support facilities, it is vital to antisubmarine warfare. 

Also essential in limited-war situations is the amphibious capability which gives effect to the expeditionary 
role of the Navy and Marine Corps. This year’s action in Lebanon emphasized the pressing need for moderniza- 
tion and replacement of existing amphibious shipping. Faster and more efficient amphibious ships, necessary 
to the new Marine concept of vertical envelopment, will be required for future build-up of ground forces in 
areas where air-lift capabilities may be restricted, as they were in Lebanon. 

Considering the global scope of possible future operations, there is urgent need for comprehensive knowledge 
of the seas which cover 70 percent of the globe. Their judicious use, whether in times of peace or war, can 
immeasurably strengthen the Nation. Sea power means more than just ships and aircraft deployed across the 
seas—it means the ability, vital to the United States and our allies, to use the seas to the best interests of the 
free world, while denying their use to any potential enemy. 














